United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


OmMmAmra 
Alo 


TABLE _OF CONTENTS 
PRELIMINARY STATEMENT. 


Walesa 
FAC 1. . . 


POINT ONE: 


THE MOTION TO SUPPRESS 
SHOULD HAVE BEEN GRANTED. 


POINT Two: 


SENTENCE WAS 


1959, 79 S.Ct 
Memes, PO S27 4). 


e of California, 1° 
374 U. S. cay” 20 
U. 
am 
U. 
92 
Re) le ii Lennear, C.A. 
Chimel v. California . 
U. S. ex rel Jackson v. 
eee ee " 
PAkeP Ws BU, Go. C. A, Nth, 
a. a a Malcolm, C. A. 24 
Pee CRE a Jetherington, C. A. 
BR ch Meek eet eco NS UE aN aN SO ere 
iy) ee Be LoDuca, C. A. 2d 1960, 274 F.2d 57 
U. S. v. Wiley, C. A. 7th, 1960, 2783 ¥.2da 500 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


Docket 


UNIVED STAT 


ROBERTO ORTEGA, 


Appellant 


Appellant wos 
Bs) CO MIL? violation 
2113(d), 
(vossession of 
Inasmuch as appellant was acquitt 


charges, this appeal will be limited 


Search and seizure and excessive sen 


of Title 18 vu. Pear 2 We Ge, ay 


Appellant was sentenced to a term of ten 
‘ 


years for his conviction on that count for 


of proceeds of bank robbery. 


( 


FACTS 


Prior to selection of jury a hearing was held 
to suppress 
his arre; 
to be proceeds she bank robbery 
bullets. 


CAVANA 


\ 


Titty it 
down license 


car was ,alleped 


Record, pare 17) 


was iocated 
himse 
be 
He then observed a black male. a we 5° 9". 


-, leave the house and enter said auto. This was about 


cne and a half (1 1/2) hours after holdup. (Trial Record, 


pare 21) 


Appellant wa: 
was observed in pants pocket. A New York City Police Offi 


reached in and pulled out 


then 


nducte: 


liant leav 
he did not know for fact > was involved 


crime. 


pares 4-4?) 


Appellant appeared for sentence on February 6, 1976. 


At that time, it was stated by counsel for appellant, that 


after reading the probation report he noted that veport 


contained results of interviews with FE arents, 
‘d the appellant of some 
nk robbertes 


point, the Court Stated it would only 
on Which appellant } © convicted. 


Cour 


been c harged 25 


included appellant w. nt 


to actual robbery who was 


-d that sneak 
Sneaker taken fro 
portion of 


and the sneaker 
hat bank. 


your 
on the 
bank robbery, 


THE COURT: i can only base it on 
What happened, T can't do any more 
than what happened belnyge the Jury 
ehose to find him mullty of posse 
‘Ton of the money which hod come 


out of the ry. , there 
is no question lat that foote 
print puts that man iit 
bank, no ques | Court 
mind as to 


ument 


THE i ' ! h 
an hour wher he crime hap 
anshour later an iat footpri 

rom that sneak ] 


n that bank. 


‘ 
‘ 
4 
4 


and canmni 

he was tound 
what the 

I mean 
situat 
man had 
It seem: 
The Cc Art 


jury did. 


POINT 


warrant issued 
herein, the questic t Ar pruac” > Whether or not thi 
search he 
probable 


U.S. 307, 


$3 S.Ct. 3623, Bs. 2: 2d 7276. 
clear that 
facts that of ts not know the appellant was 
in any erin 
appear that the arrest was not incidental t 
but the arrest was incidental to the search. An arrest ma: 
not be used as (text to a search for evidenc: 
v. Lefkowit: 9 3: S.C 420, 424, 285 


877, 82 ALK 


It is also 
at time of arres 
made no effort to resist : S ‘Scave there 
no reason to search him at ime of oririnal s 
v. california, 1969 | roCUs 20395, 395 U.S. 752. 


Upon all the facts and circumstances herein 


it is feit, that the motion to Suppress should have been 


> 


eranted. 


POINT IT 


SENTENCE WAS EXCESSIVE. 


In this case, it is felt, that a sentence of 
ten (10) years was excessive. It Js apparent from Court's 


remarks during, sentence that appellant was being treated 


an actual participant in the robbery itself. Inasmuch 
appellant was acquitted of said crime of robbery, 
felt, this wes tneorre 


C.A. 3d 374 F.2d 707; 


Appellant herein has had no prj 
Viettons. He did, however » have 
In addition, it is clear, that 
had stated that appellant was 
many other robberies. This 
report 
ally did particina 
Since no charges were ever } ought, 
is unfair and erroneous and should not 
Sentencing Judge or panel. 
Although, it is been held that Appella‘. Sourts 
have no power to review sentence, however, there have been 


cases which have held that in Some cases are reviewable. 


US: v. Hetherington, C.A. 7th, 1960, 279 F.24 792, U.S. 


Vv. LoDuca, C.A. 2d 1960, 274 F.2d 57. 

It is respectfully requested that upon all the 
facts and circumstances of this particular case that thts 
case be remanded to the District Court w'*th a recommendation 
to re-consider sentence. U.S. vy. Wiley, C.A.7th, 1960, 278 


—_—_———— 


F.2d 500. ; 


CONCLUS TON 


JUDGMENT OF CONVICTION 
SHOULD BE REVERSED AND 
INDICTMENT DISMISSED. 


Respectfully submitt ed, 


ALBERT J. BRACKLEY 
Attorney for Appellant 
ROBERTO ORTEGA 

Office & P.O. Address 
186 Joralemon Street 
Brooklyn, New Yort: 1120) 


Tel: MA 5-5884/57 37 


